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What we’ll 

DISCUSS:

Refresh: 
Federal, State & Local Authority

What is Preemption?

Types of Preemption
Costs and Benefits



FEDERAL STATE LOCAL

Federalism & Police Power



The Constitution: 

Supremacy Clause
Article VI, Clause 2

This Constitution, and the 

laws of the United States 

which shall be made in 

pursuance thereof; and all 

treaties made, or which 

shall be made, under the 

authority of the United 

States, shall be the 

supreme law of the land; 

and the judges in every 

state shall be bound 

thereby, anything in the 

constitution or laws of any 

state to the contrary 

notwithstanding.”



State 

Plenary 

Powers
Distribute power 

between the 

state government 

and local 

governments



What is 
preemption?
When the law of a higher 
level of government 
invalidates the law of a 
lower level of government



Preemption Comes 

in Many Forms

Ceiling Preemption
• i.e. “Maximum Standards”

Floor Preemption
• i.e. “Minimum Standards”

Vacuum or Null Preemption
• i.e. “No Standards”



Ceiling 
PREEMPTION:

Uniform Standards

Efficiency

Limited Flexibility 

and Innovation



Benefit: Airline Safety



Barrier: 
Minimum 
Wage Laws



Oregon Rev. Stat. § 653.017
(1) 

(a) “Local government” includes a county, city, district or 

other public corporation, authority or entity organized and 

existing under statute or city or county charter. 

(b) “Public employer” means a political subdivision of the 

State of Oregon, including counties, cities, districts, as defined 

in ORS 198.010 and 198.180, and public and quasi-public 

corporations. 

(2) Except as provided in subsection (3) of this section, the State of 

Oregon preempts all charter and statutory authority of local 

governments to set any minimum wage requirements. 

(3) A local government may set minimum wage requirements: 

(a) For public employers; 

(b) In specifications for public contracts entered into by the 

local government; and 

(c) As a condition of the local government providing direct tax 

abatements or subsidies for private employers with 10 or more 

employees.



Floor 

PREEMPTION

(i.e. Minimum

Standards)

Flexibility

Innovation

Progress



Civil Rights Laws



Minimum Legal Sales Age 
for Tobacco Products

• The federal Family Smoking 

Prevention and Tobacco Control 

Act sets minimum standards by 

prohibiting the sale of tobacco 

products to a person under the 

age of 18.

• State and local governments 

may not enact less stringent

requirements (e.g. allowing a 16-

year-old to buy cigarettes) 

• States and (some) local 

governments may enact more

stringent requirements, such as 

Tobacco 21 laws.

• California, Hawaii,, Maine, New 
Jersey, Oregon and 260+ cities & 
counties have adopted Tobacco 21.



“The committee recommends 

that when the federal 

government regulates state 

authority, and the states 

regulate local authority in the 

area of public health, their 

actions, wherever 

appropriate, should set 

minimum standards (floor 

preemption), allowing states 

and localities to further 

protect the health and safety 

of their inhabitants. 

Preemption should avoid 

language that hinders public 

health action.” 



Vacuum or Null 
Preemption

• A higher level of 

government chooses not to 

enact regulations in a 

particular field but then 

actively forbids lower levels 

of government from 

regulating that field.

• Creates a “regulatory void” 

in certain areas



For 
example, 
laws that 
preempt 
local 
policies 
related to 
food and 
nutrition



MISSISSIPPI CODE ANN. §75-29-901

(3) No political subdivision shall do any of the following:

(a) Enact, adopt or continue in effect local legislation relating to the 

provision or nonprovision of food nutrition information or 

consumer incentive items at food service operations;

(d) Condition any license, permit or regulatory approval for a food 

service operation upon the existence or nonexistence of food-

based health disparities;

(e) Where food service operations are permitted to operate, ban, 

prohibit, or otherwise restrict a food service operation based 

upon the existence or nonexistence of food-based health 

disparities as recognized by the department of health, the 

institute of health, or the Centers for Disease Control.

(f) Restrict the sale, distribution, growing, raising or serving of foods 

and nonalcoholic beverages that are approved for sale by the 

USDA or other federal or state government agencies.



What are the 
consequences?

• Creating a regulatory 

vacuum, limiting local 

control

• Preventing some 

innovations without 

adding to uniformity



www.GrassrootsChange.net

Preemption: Industry Tactics and Practical 
Considerations

Michael G. Bare, MPH

Program Manager/ Policy analyst
Preemption Watch, a program of Grassroots Change

Webinar
Local Control: A Proven Strategy for Tobacco Prevention

Thursday, October 26, 2017
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• Preemption clause: Express Preemption
• Kansas

• Amendments to pending bills (often unrelated)

• Fiscal mechanisms (de facto preemption)
• Arizona (2016)

• Blanket preemption
• Texas (proposed 2015, 2017)

• Local taxation restrictions

• Local ballot measure restrictions

• In the Midnight Hour: Last minute amendments

New (and Old) Preemption Strategies
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“We could never win at the local level… So the Tobacco Institute and tobacco 
companies’ first priority has always been to preempt the field.”

- Victor L. Crawford, Former Tobacco Institute Lobbyist 

“While we’re not married to any particular form of pre-emption language, 
we’re dead serious about achieving pre-emption in all 50 states.” 

- Tina Walls, Philip Morris internal document, Bates No.: 2041183751/3790, 1994

“Pre-emption Of State And Local Menu Labeling Laws Good News For 
Franchise Restaurants

“Federal government preemption of state and local menu labeling … will provide more 
regulatory certainty… Franchise restaurants… will no longer face a patchwork of state 
and local menu labeling mandates under this provision. While the IFA lobbied strongly 
in opposition to the [ACA], the one bright spot of the bill is [PREEMPTION].”

Sources: UCSF, Legacy Tobacco Documents Library; ANR/F; 
Franchising.com, March 24, 2010

Preemption: In Their Own Words
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• “NEVER AGREE TO PREEMPTION… Preemption is 
unacceptable and should be avoided at all costs.”
ACS, AHA, ALA, APHA, ANR et al.  Fundamentals of Smokefree 
Workplace Laws, 2009.

• “The AHA opposes federal preemption of state and 
local statutes and state preemption of local 
statutes.”

• “Preemption locks in the status quo…  But as time 
passes, standards change, and measures that once 
seemed out of the question become politically 
possible.” Am Med Assn. Preemption: Taking the Local Out of 
Tobacco Control, 2003

Preemption in Tobacco Control
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Grassroots Change/RWJF Key Informant Interviews 2010

All 18 RWJF key informants believed that preemption has a negative 
impact on public health:

• Limits innovation

• Takes away the ability of communities to respond to arising or diverse 
needs

• “Hands over control” of a public health issue to industry lobbyists at the 
federal or state levels (where they have much greater influence)

• Takes away the incentive to organize and act at the local (or state) level

• Undermines grassroots movement building

• Bypasses the federal vision in which states and communities serve as 
“laboratories of experiment” for effective health and safety policies

Impact of Preemption on Public Health
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• Preemption has a negative impact on grassroots movement 
building. 

• “[T]here's far less incentive for people to organize and act 
because they don't have an opportunity to take action at the 
local level.” 

• “[O]ne of the biggest detriments to building grassroots is 
people … saying, ‘There isn’t anything we can do about that.’  
[So if] the government has already said, ‘You’re right, you can’t 
do anything about this,’ then I’m much less likely to be able to 
move them to action.”

Preemption and Movement Building in Public Health, Robert 
Wood Johnson Foundation, Key Informant Interviews 2010

The Impact of Preemption on 
Grassroots Movement Building
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 Track & analyze

 Educate the media

 Build grassroots power

 Decide beforehand where you’re willing to compromise. Make sure that 
everyone is on the same page about preemption. Don't trade preemption for 
weak health or safety protections – it can have devastating and unforeseeable 
impacts on future progress, especially grassroots movements.

 Prepare your case and messaging BEFORE the session begins and don’t let the 
other side frame the issue.

 Learn from the opposition. Follow the money – Track campaign contributions, 
front groups, spokespeople, cross-industry lobbyists, etc. 

 The evolving threat – New opponents (e.g. the “other NRA”).

 Use available resources: Legal analysis, “civic disobedience,” REPEAL!

Factors to Consider



State Preemption of Local 

Tobacco Control Policies
Michael Tynan

Public Health Analyst

Centers for Disease Control and Prevention, Office of Smoking and Health









? QUESTIONS



Local Impact of Preemption

Local Control: A Proven Strategy for Tobacco Prevention
Miae Aramori, Environmental Health Program Manager
Angela Gale, Tobacco Prevention Health Promotion 
Coordinator
Oct. 27, 2017



Vapor Product Regulations in Pierce County

Local-level policies
• Community engagement.

– Builds community trust.
– Creates and strengthens relationships.
– Regulations are tailored. 



Benefits of a State Law

2016 RCW 70.345

• Consistent statewide tobacco and vapor product licensing.

• Prohibits those under 18 from purchasing e-cigarettes.

• Online sales.

• Childproof labeling and packaging requirements.



Implications of Preemption

Revisions and community changes
• Chapter 9 Environmental Health Code.

– Modified the local regulations to fit within the RCW.
– Impacted the community relationships we had built.



What now?

• Educate our community about vapor products and local and state 
regulations.

• Cross-County and ACH region collaboration.

• Work towards consistency.



Tobacco 
Prevention: A 
Health Equity 
Perspective
By Ben Yisrael
Center for MultiCultural Health



Introduction

This presentation is presented on behalf of TMOD a 
workgroup of the HKCC.

TMOD stands for Tobacco Marijuana and Other Drugs.

TMOD is a coalition of organizations concerned with  
implementing  tobacco prevention and treatment with 
an equity lens. 



Smoking Trends in WA

A decade of major investment in 
tobacco treatment

Major decline in cigarette use 

Development of “Mission 
Accomplished” perspective 



Reduction in 

Funding

Funding dramatically 
below CDC 
recommendations.

Underfunding has hurt 
vulnerable and 
targeted populations. 



Tobacco 

Related 

Disparities Vaping and smokeless use among 
youth has risen.

Racial/Ethnic disparities

Gender identity/sexual orientation 
disparities



What is Health Equity?

Osterle (2002) argues that there are at least four equity

objectives

1. Guaranteed minimum standards

2. Support for living standards

3. The reduction of inequality

4. The promotion of social integration



What Should Health 

Equity Do?

Benefit the marginalized

Be adequately funded

Cause no undue burden on vulnerable 
populations

Examine range of impact

Look for health impact in all policies



Addressing Health 

Disparities

Practical steps toward health equity on the issue of 
tobacco:

More funding for programs that serve targeted groups.

More funding for vaping education.

Local control of tobacco policies. 



Tobacco Control & Preemption in NYC

Kevin R.J. Schroth, JD

Senior Legal Counsel 

Division of Prevention and Primary Care

New York City Department of Health and Mental Hygiene

October 26, 2017



The Land Preemption Forgot? 

• NYC has preemption too.

• 2009 point of sale warning signs 
were required: (a) at cash 
register or (b) adjacent to 
tobacco products

• Board of Health rule struck 
down for interfering with 
promotion of cigarettes.

23-34 94th St. Grocery v. NYC Bd. of 
Health, 685 F.3d 174 (2d Cir. 2012).



Source: NYC Community Health Survey

Adult Smoking in NYC
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NYC Has Been a Leader 
New York City New York State

Smoke-Free Air Act (SFAA), 2002 Clean Indoor Air Act (CIAA), 2003

SFAA, Hospitals, 2009 CIAA, 2013

SFAA, Parks and beaches, 2011 NYS Rule, 2013 (upheld in 2016)

SFAA, E-cigarettes, 2013 CIAA, 2017

Flavor OTP restriction, 2009 Introduced in NYS legislature

Discount restriction, 2013 Introduced in NYS legislature



NYC Laws – 2002 to 2016
• NYC/NYS Tax increases (2002, 2008, 2010)

• SFAA 

• Amended 2009 (hospitals)

• Amended 2011 (parks & beaches)

• Amended 2013 (e-cigarettes)

• Amended 2016 (smokeless in baseball) (de Blasio)

• Flavors

• STE

• Discount redemption ban

• Cigarette/little cigar minimum price

• Cigar 4-pack

• Illicit trade

• Tobacco 21



2017 Tobacco Legislation

Laws signed August 28, 
2017
Price

1. Minimum prices and tax on OTP 

Access

2. Pharmacy ban

3. Retail reduction

4. E-cigarette license

5. Tobacco license fee

Residential

6. Disclosure (policy on smoking) 

7. Common areas in multi-unit housing

Laws signed October 16, 
2017
8. Hookah permit 

9. Hookah warning signs

10. Hookah 21



NYC’S Flavored “OTP” Law
• Passed in September 2009, 

months after FSPTCA

• NYC’s bill was re-written for 
flavored “OTP”

• NYC’s law was the first local 
restriction on flavored tobacco



NYC’S Flavored OTP Law
• Law bans sale of “flavored” non-

cigarette tobacco products (OTP) 
o Except in NYC’s 8 “tobacco bars”

• “Characterizing flavors” include 
tastes or aromas relating to:
o Fruit, desserts, alcohol, spice 

• Excluded flavors:
o Tobacco, menthol, mint, and 

wintergreen



Federal Preemption Lawsuit
• Key issues in lawsuit:

o Is a sales restriction a manufacturing specification in disguise?

 Federal law governs manufacturing specifications

 Local governments can restrict sales of certain products

o Second Circuit held:

 not a ban, but a restriction

 it addressed sales of a niche product, not manufacturing



Impact on Flavored Sales

100% drop for flavored smokeless

91% drop for flavored cigars



Impact on Menthol Cigars

Monthly menthol cigar unit sales per 1,000 stores, 2008-2012

85% drop in menthol cigars (menthol not covered by law)



• Discounts: Tobacco industry spends $8 billion annually 

to reduce prices of tobacco products

• Cigars: As cigarette prices increase, smokers, especially 

youth, have transition to cheap single cigars and little 

cigars

• Tax Evasion:  Illegal untaxed cigarettes are often 

trafficked into NYC from low tax states and sold at low 

prices in NYC

STE: Targeting Cheap Tobacco
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First Amendment

• Tobacco industry argued law prevents manufacturer from telling 
customer the price is a bargain

 City argument: STE regulates sales transactions

• Court held: STE did not implicate the First Amendment

Federal Preemption – Federal Cigarette Labeling and Advertising Act 
(“FCLAA”)

• Requirement or prohibition based on smoking and health…with 
respect to the advertising or promotion of any cigarettes…”

• Exception for “time, place and manner – but not content”

• Court held: Law addressed the manner of promotion – not content.

STE Lawsuit: First Amendment & 
FCLAA



PHL Section 1399-bb 
• Prohibits distribution of free tobacco products and coupons redeemable for 

free tobacco products
o Exempts certain locations
o Exempts coupon distribution channels from this ban

• Discount Redemption Ban applies to redemption of price reduction instruments 
for discounts in retail stores

• Court held: legislature intended to ban distribution of free 
samples, a common practice in the early 1990s.  It did not 
apply to NYC’s law covering redemption of coupons for 
discounts.   

STE Lawsuit: State Preemption



Tobacco 21

• Signed in late 2013; enforcement 
started Aug. 1, 2014

• T21 covers cigarettes, cigars, 
chewing tobacco, powdered 
tobacco, OTP and e-cigarettes

• 2017 law increases age to 21 for
non-tobacco shisha, herbal 
cigarettes, pipes, rolling paper and 
smoking paraphernalia



Impact 

Tobacco 21 Sensible Tobacco Enforcement

Youth Smoking Adult Smoking

Tobacco Product Sales



2017 Tobacco Laws 



Retail Density of Tobacco Outlets
• Retail density of tobacco outlets 

has a health impact

• Easy access to tobacco retailers can 
make it harder to quit 

• The odds of experimenting with 
smoking was 40% higher among 
NYC youth exposed to tobacco 
retailers two or more times per 
week compared to those exposed 
less often

Tobaccofreenys.org 



Pharmacy Ban

• Bans pharmacies from selling 
o cigarettes

o tobacco products

o e-cigarettes

• Pharmacy ban reduces retail 
density 6.3%

o Greatest impact in Manhattan

o Small impact in outer boroughs 



Potential Impact

Current
9% pharmacy

reduction
Random 50% 

reductionEast/Central 
Harlem

 All Pharmacies 

 All Tobacco Retailers  



E-Cigarette License Cap
Why?

• Since 2013, Tobacco 21 has banned e-
cigarettes sales to persons under 21

• Without a license, enforcement gaps persist

How?

• Create a new e-cigarette license

• Open enrollment:  Application must be filed 
within 90 days from law’s effective date

• Cap number of licenses per community 
district 



Why Increase OTP Prices

• All tobacco use is hazardous 

• Youth cigar use–roughly equal 
to youth cigarette use

• OTP is cheaper than 
cigarettes

• No NYC tax

• Minimum prices can raise 
OTP prices
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Source: NYC Youth Risk Behavior Survey, 2007 and 2015

“Cigars” includes: large cigars, cigarillos, and little 
cigars 



Minimum Price and OTP Tax
• $13 minimum price for cigarettes and little cigars;

• Minimum prices for OTP

• Tax on OTP (10% of minimum price)

• Estimated $1M in tax revenue dedicated to NYCHA; 1939 State Law

Tobacco Product Minimum Price Minimum Pack size
Cigarette $13.00

(now $10.50) 
20 cigarettes

Little cigar $13.00 
(now $10.50)

20 little cigars

Cigar $8 per single cigar
$1.75 per additional cigar

None 

Smokeless $8.00 1.2 ounces 
Snus $8.00 0.32 ounces 
Tobacco-containing shisha $17.00 3.5 ounces
Non-tobacco shisha $17.00 3.5 ounces
Loose tobacco (pipe & RYO) $17.00 10 ounces 



Housing Disclosure
• Requires residential buildings to 

o Create a policy on smoking

o Disclose it to tenants and 
prospective tenants 

• What does policy accomplish? 

o States where smoking is permitted 
and prohibited 

o Applies to leases, co-ops, and 
condos with 3 or more units

• When is disclosure required?

o For prospective tenants

o Annual notifications 

o Notice to tenants if policy changes



? QUESTIONS
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